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QUESTION PRESENTED 


Where the facts disclose that the police recovered a Smith 
& Wesson 22 caliber pistol at a pawn shop; that this pistol, a 
rhinestone bracelet, and numerous other items, had been re- 
ported stolen in a housebreaking two weeks earlier; that they 
learned that a John Keyes had pawned the pistol the day be- 
fore; that upon questioning John Keyes and his girl friend, 
Ethel Curtis, they were told by each separately that appellant 
had given Keyes the pistol; that they also learned from Keyes. 
that he had seen a rhinestone bracelet in a hall closet at appel- 
lant’s apartment; that Ethel Curtis characterized appellant as: 
a “bad one” and mentioned that he had been recently arrested 
in Baltimore; that upon arrival at appellant’s apartment they 
were met by appellant who identified himself to the officers ; 
that they then arrested him and searched the hall closet. 
pointed out by Keyes and two suitcases which were in plain. 
view on the floor; that they recovered vast quantities of stolen 
property which had been reported earlier; that appellant then 
escaped from the police and was not arrested again for over & 
month; in the opinion of the appellee, the following question 
is presented: 

Was there probable cause to arrest appellant and to search, 
his premises as an incident thereto? 

@ 


Argument: : 
There was probable cause to arrest appellant and the search was 
valid as incidental to the arrest. 
Conclusion. 
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COUNTERSTATEMENT OF THE CASE 


On May 31, 1961, an eight count indictment was filed in Dis- 
tzict Court charging appellant with violations of 22 D.C.C. 
1801, 2201, and 2202. (J.A. 1,2.) On June 9, 1961, he was 
arraigned and pleaded not guilty to the indictment. (J.A. 3.) 
Appellant filed a motion to suppress evidence (J.A. 3, 4) on 
June 19, 1961, which was denied after full hearing, on June 23, 
1961. An oral motion of the Government to sever counts 3, 
4, 7, and 8 for trial was granted and on July 12, 1961, appellant 
-was tried by a jury and found guilty of counts 4 and 8. (J.A. 
59.) Appellant’s motion for a new trial and/or judgment 
1.0.v. was denied after argument on July 28, 1961. (J.A. 61.) 
He was sentenced on August 2, 1961, to concurrent terms of 
eighteen (18) months to fifty-four (54) months on each count. 
(J.-A. 61, 62.) The District Court on August 7, 1961, allowed 
appellant to appeal in forma pauperis. (J.A. 63.) ; 

The motion to suppress 

On June 23, 1961, at the hearing on the motion to suppress, 

Detective Marvin J. Sears, Metropolitan Police Department, 
(1) 
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testified that on March 30, 1961, about 12:30 or 1:00 P.M., he 
and Detective Andrew J. Farrell received reliable information 
that a Smith & Wesson 22 caliber cartridge pistol, serial No. 
23071; reported as stolen in a housebreaking at 4824 Alabama 
Avenue, S.E., had been pawned at Morris Sales Pawnshop at 
1253 H Street, N.E., on March 29, 1961. Upon checking at 
the pawnshop, they ascertained that the pistol was the same 
one reported stolen and that a John Donaldson Keyes had 
pawned it. (J.A. 6.) They proceeded to Keyes’ apartment 
at 4210 Clay Street, N.E., arriving there about 2:00 P.M. and 
were admitted by Ethel Curtis, Keyes’ girl friend, who lived 
there with him. (J.A. 7.) Curtis, out of Keyes’ presence, 
told Det. Sears that appellant had given the gun to Keyes. 
(J.A. 7.) When confronted with this information, Keyes ad- 
mitted that appellant had given him the pistol on March 26, 
1961. (J.A. 8.) Keyes further stated that being short of 
funds, he pawned the gun at Morris Sales Pawnshop on March 
29, 1961. 

Curtis then stated that appellant was a “bad one” and had 
been locked up in Baltimore a couple weeks before with a gun. 
(J.A. 8.) She then was asked to call appellant at his apart- 
ment to see if he was there. After ascertaining that he was 
home, they proceeded with Keyes to appellant's apartment. 
(J.A. 9.) En route Keyes further stated that he had been in 


appellant’s apartment once or twice and had seen a rhinestone 


bracelet, one of the stolen items, in a small hall closet off the 
living room. (JA. 9.) The police knocked on appellant's 
door, Apartment 106, and, when a man opened the door and 
identified himself as Sammie Jackson, Jr., Detective Sears ar- 
rested him for housebreaking. (J.A. 10.) When appellant 
denied knowledge of the gun, Keyes was brought in and identi- 
fied him as the man from whom he had received the gun. (J-2. 
11.) Appellant then readily admitted giving Keyes the gun- 
Keyes then pointed out the closet where he had seen the rhine- 
stone bracelet; and, when the door to the closet was opened, 
several shoulder type pocket books were seen hanging on a hook 
inside (J.A. 12.) Sevéral pieces of jewelry belonging to one 
of the complaining witnesses were recovered from inside the 

ketbooks. Two suitcases were then observed" on the floor 
in plain view which resembled those reported in another house- 
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bregking. Appellant stated that the suitcases belonged to, his 
brother-in-law, Clarence West, “with whom appellant Lyed in 
the apartment. Detective Sears immediately called Clarence 
West by phone and ‘ascertained ‘that the suitcases were not his, 
but rather that they belonged to appellant. (J.A. 12.) They, 
then’ asked appellant to open the suitcases which he did by 
forcing them with a small screwdriver. Inside were about 200 
items, including numerous pieces of jewelry, watches, and 
clothing. (J.A. 12.) Appellant willingly submitted to the 
search (J.A. 13) and the property was later identified by both 
complainants as belonging to them and were proceeds of the 
housebreakings at their respective homes.* 

Clarence West, confirmed the fact that ‘Detective Sears had 
called him from appellant’s house and that the suitcases and 
the contents of the pocketbooks in the closet were appellant’s. 
(J.A. 17.) West also said that he later found two other stolen 
guns in a dresser drawer and called the police who came up and 
recovered them. (J.A. 19.) 

Appellant testified that he opened the suitcases and did 
not protest to the officers that he didn’t want them opened. 
(J-A. 21.) He further testified that he paid rent at the apart- 
ment to Clarence West and that he had four (4) guns in the 
apartment on that date. (J. A. 22.) 


The trial 


Appellant renewed bis motion to suppress at the trial which 
was denied on the basis of the denial of the preliminary mo- 
tion. (J.A.36.) At the trial Tech. Sergeant George E. Knapp 
identified the’ following property as having, been stolen from 
his home at 4324 Alabama Avenue, SE., on March 15, 1961: 
(1) a velvét ‘box ‘and diamond tie pin: (2) ‘an Elgin wrist 
watch ; (3) a Hamilton Gold wrist watch; (4) an Elgin pocket 
watch; (5) @ Colt 45 Automatic pistoL (J.A.'31,'32.) Al 
thése items were received i in ‘evidence by the Trial Court, and 
all” except ‘the 45 Automatic were recovered at “sppellant’s 


: ~aGortly after the search of appellant's premises, while the Detectives 
were waiting for a police wagon to arrive, appellant escaped by diving head- 
first’ through a‘ closed, Souble-hung window. “He’was subsequently tly ‘arrested 
Uy ‘the FBT’ on’ May 3, 2961, ia! Columbta, Sout Carolina.” (8°88, 39.) 


BEST COPY AVAILABLE 
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premises on March 30, 1961. Officer Alfred Gundy; of the Bal- 
timore City Police, testified that the 45 Automatic was re- 
covered from appellant in Baltimore on March 18, 1961. (J.-A. 
34.) Frank A. Biberstein then testified that his house at.1321 
Otis Street, N.E., had been broken into on February 20, 1961, 
and a medal on a chain with the initials “FAB.” which was 
also recovered at appellant’s apartment on March 30, 1961, and 
several other items were stolen from him. (J.A. 28.) The 
medal with the initials “F.AB.” was received in evidence. 
(J.A. 39.) 

Detective Sears testified substantially the same as at the 
motion (J.A. 35) and the appellant denied the housebreakings. 
(J.A. 41.) The jury found him guilty on Counts 4 and 8 
charging grand larceny and not guilty on Counts 3 and 7 
charging housebreaking. (J-A. 59.) 


STATUTES AND RULE INVOLVED 


Fourth Amendment to the Constitution of the 
United States 


The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly de- 
scribing the place to be searched, and the persons or 
things to be seized. 


Federal Rules of Criminal Procedure, 18 U.S.C., Rule 41: 


{e) Motion for Return of Property and to Suppress 
Evidence. A person aggrieved by an unlawful search 
and seizure may move the district court for the district 
in which the property was seized for the return of the 
property .and to suppress for the use as evidence any- 
thing so obtained on the ground that (1). the property 
was illegally seized without warrant, or (2) the. war- 
rant is insufficient on its face, or (3) the property seized 
is not that described in the warrant, or (4) there was 
not probable cause for believing the existence of the 
grounds on which the warrant was issued, or (5) the 
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warrant,was illegally executed. The judge shall receive 
evidence on any issue of fact necessary to the decision 


of the motion. * * * : Ed : 
District of Columbia Code, Title 22, Section 1801 (1960 
Supp.): o ASBT 
Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwell- 
ing, bank, store, warehouse, shop, stable, or other 
building, or any apartment or room, whether at the time 
occupied or not, or any steamboat, canal boat, vessel, or 
other goods or chattels are deposited and kept for the 
purpose of trade, with the intent to break and carry 
away any part thereof or any fixture or other thing 
attached to or connected with the same, or to commit 
any criminal offense, shall be imprisoned for not more 
than fifteen years. (March 3, 1901. 31 Stat. 1323, ch. 
854 Sec. 823.) 


District of Columbia Code, Title 22, Section 2201 (1960 
Supp.): 

Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $100 or upward, 
including things savoring of the realty, shall suffer im- 
prisonment for not less than one nor more than ten 
years. (March 3, 1901, 31 Stat. 1824, ch. 854 Sec. 826; 
August 12, 1937, 50 Stat. 628, ch. 599; June 29, 1953, 67 
Stat. 99, ch. 159 Sec. 215.) 


SUMMARY OF ARGUMENT 


_"Dhere was probable cause to arrest appellant and to search 
his premises incidental to a valid arrest. In showing probable 
cause, the test is whether the facta and circumstances within 
- the officers’ knowledge of which they had reasonably trust- 
‘worthy information, were sufficient to warrant police officers 
‘of reasonable caution and prudence in the belief that an offense 
had been committed. 

“The facts leading upto the arrest of appellant were suffi- 

Gently trustworthy to warrant the police officers in believing 
_ he had committed the crime. The Detectives had recovered a 
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stolen gun at the pawn shop which had been listed in s house- 


breaking. John Keyes, the’ person who pawhed it, admitted 
he received the pistol from appellant.” Ethel Curtis, Keyes’ girl 
friend, corroborated this statement and also told the Detectives 
that appellant had been arrestéd in Baltimore. Furthermore, 
Keyes and Curtis both gave the Detectives correct and accurate 
information as to where appellant resided and that he had more 
stolen property in his closet. 

It is well settled that hearsay testimony may form the basis 
of probable cause as long as the hearsay is reasonably corrobo- 
rated and credited by other matters within the officers’, knowl- 
edge. There was such corroboration and creditation here. 

“The search of appellant’s apartment was valid because it was 
incidental to a valid arrest. The test is not whether it was 
reasonable for the officers to obtain a warrant, but rather 
whether the search was reasonable as incidental to a valid 
arrest. Here the search was very limited and reasonable. 


ARGUMENT 


There was probable cause to arrest appellant and the search 


was valid as incidental to the arrest * 


Appellant contends there was no probable cause for his arrest 
and that the property seized from his apartment should have 
been suppressed. This contention is without merit. 

The test, of the legality of an arrest, without a warrant, is 
whether probable cause existed to believe that the person 
arrested had committed a felony. In order to determine prob- 
able cause, each case must be considered on its own facts. 
Probable cause consists of moré than ‘mere suspicion of guilt. 
But on the other hand it involves probabilities, and the stand- 


* Appellant's second contention that the 45 cal: iber Automa tic, seized ed in 
Baltimore by Officer Gundy ‘on Mirch 18, 1962, was insufficient to sustafi the 
‘Count ‘eight’is speculative: The Jary cout? 


ard of proof is not the same as that required at trial. As the 
Supreme Court stated in Brinegar v. United States, 338 US. 


160 (1949): 
* * © probable cause exists where “the facts and circum- 


stances within their (the officers,) knowledge and of 
which they had reasonably trustworthy information 
(are) sufficient in themselves to warrant a man of rea- 
sonable caution in the belief that” an offense has been 
or is being committed. Carroll v. United States, 267 
US. 132, 162. 


Thus a police officer may arrest without a warrant when he has 
reasonable grounds, in light of the circumstances of the mo- 
ment as viewed through his eyes, for belief that a felony has 
been'committed and the person before him committed it. Beil 
¥: United States, 102 US. App. D.C. 383, 254 F. 2d 82 (1958), 
cert. denied, 358 U.S. 885. In its most recent pronouncement 
on probable cause, this Court, in ‘Dizon v. United States, (de- 
cided October 19; 1961, No. 16263) stated: : : 
The decisive factors are that all the circumstances 
are to be considered together, in 2 sum total; that the 
circumstances to be considered are those of the moment; 
that the ‘impression to be evaluated is the impression 
upon the'mind of a reasonably prudent police officer; 
and that the impression made upon bim by the circum- 
stances is ‘a reasonable belief that a crime has been, is 
being, or is about to be committed. ae 
The question to be determined, then, is whether, taking all 
the circumstances together, the combination of what the officers. 
saw and personally knew with the reliable information they had 
received is probable cause to justify the arrest and search. 


p > 


iam v. United States, 189 F. 2d 321 (6th Cir. 1951). See 


= rf ; t 


also: Henry v. United, States, 361 US. 98 (1959); Stephens v. 


United States, 106 US. App. D.C. 249, 271 F. 2d 832 (1959). 


"The record discloses that on the day of appellant's arrest 
Detectives Sears and Farrell bad recovered the Smith & 
Wesson 22 caliber cartridge pistol from Morris Sales Pawnshop 
and identified it as the on¢ stolen from Tech. Sergeant Knapp 
on March 18, 1961. ‘They then learned that John Keyes had 


ov 
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spawned it the day before for $10.00. Upon questioning Keyes 
and his girl friend, Ethel Curtis, in separate rooms, they learned 
from Keyes that he had seen another stolen item, a rhinestone 
bracelet, in the closet of appellant’s apartment. From Ethel 
Curtis they ascertained appellant to be a “bad one” and that he 
had been arrested in Baltimore with a gun. In addition, upon 
arrival at appellant’s apartment at 4274 Benning Road, NE., 
and knocking on the door, they were met by a man who identi- 
fied himself as Sammie Jackson, Jr. At this point, all the cir- 
cumstances taken together gave rise to a belief in the minds of 
Detectives Sears and Farrell that appellant had committed the 
crime of housebreaking. 

Hearsay evidence may form the basis for probable cause as 
long as it is reasonably corroborated by facts within the officers’ 
knowledge. An officer may rely upon information received 
from an informant, rather than on his own personal observa- 
tions as long as a substantial basis for crediting the hearsay is 
presented. Draper v. United States, 358 US. 307 (1959); 
Jones v. United States, 362 US. 257 (1960). 

The Draper case (supra), we submit, is dispositive of the issue 
of probable cause presented in the instant case. There, the 
Supreme Court upheld an arrest without a warrant solely upon 
an informant’s statement that the defendant was peddling 
narcotics, as corroborated by the fact that the informant’s de- 
scription of the defendant’s appearance, and of where he would 
be on a given morning (matters in themselves totally innocu- 
ous) agreed with the officer’s subsequent observations. The 
Supreme Court rejected the contention that an officer may act 
without a warrant only when his basis for acting would be com- 
petent evidence upon a trial to prove defendant's guilt. ; 

In the Jones case (supra) the Supreme Court upheld the 
Draper decision and even went so far as to hold that the in- 
formant need not be produced nor his name revealed by the 
police. .The only corroboration in that case was that Jones 
was a known narcotic user and the informant had previously. 
given reliable information. ‘The officers had no personal knowl-- 
edge that Jones had committed any crime. . : 

“See also: United States v. Heitner, 149 F: 2d 105 (2d Cir. 
1945), cert. denied, 326 US. 727; Cannon v. United States, 158 
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F. 2d 952 (2d Cir. 1947), where information received by the 
Police was in itself sufficient to justify the search 3 McGuire v. 
United States, 273 US. 95 (1927)+ Cradle v. United States, 
85 US. App. D.C. 315, 178 F. 2d 962 (1949) ; Shore v. United 
States, 60 App. D.C. 137, 49 F. 24.519 (1931) ; Giordenello v. 
United States, 357 US. 480 (1958), where the Supreme Court 
did not reject probable cause on the basis of uncorroborated 
hearsay; Washington v. United States, 105 US. App. D.C. 58, 
263 F. 2d:'742 (1956); Steptoe v. United States, 108 US. App. 
DC. 93, 280 F. 2d 641 (1960); Johnson v. United States, — 
US. App. D.C. —, 290 F. 2d 378 (1961); Evans v. United 
States, 242 F. 2d 534 (6th Cir. 1957), cert. denied, 353 US. 
976, where probable cause was upheld on uncorroborated infor- 
mation; and in Thomas v. United States, 281 F. 2d 132 (8th 
Cir. 1960) the Court found probable cause to exist where police 
were tipped off by a thief that the defendant had bought stolen 
goods. 


Appellant’s reliance on Contee v. United States, 94 U.S. App. 
D.C. 297 215 F. 2d 324 (1954) and the first Wrightson case, 
Wrightson v. United States, 95 US. App. D.C. 390, 222 F. 2d 
556 (1955) is misplaced. In both those cases the identity of 
the informer and his reliability were unknown; and, conse- 
quently, there was no corroboration of the hearsay information 
given the police by the informer, Le., there was no way to credit 
or establish the trustworthiness of the hearsay. However, that 
situation is not present in the instant case because here we have 
two:separate pieces of information implicating appellant cor- 
roborated by the recovery of:the stolen gun and also by the of- 
ficers personally confronting and identifying appellant at his 
apertment.-The hearsay is credited and Proven trustworthy 
by these other facts. The second Wrightson case, Wrightson v. 
United States, 98 US. App. D.C. 377, 236 F. 2d 672 (1956) up- 
held the’ arrest: where the police received'information from a 
previously reliable informer that Wrightson had been in on a 
robbery the police were investigating and that he was about-to 
leave town. ‘The hearsay there was completely. uncorroborated 
except for the informer’s previous reliability and the fact that 
the informer took the police:to, Wrightson’s' house..".A imétal 
box used in:the robbery was.n0t-found until after the arrest and 


ae ae = 


thas. could not be; used in 8 consideration ‘of <ptobable catise: 


10 


Here, the police already had recovered the gun prior to arrest- 
ing appellant, which created a stronger basis for probable cause 
than in the second Wrightson.case. The fact that neither of the 
two informants alleged that appellant had stolen the 22 caliber 
pistol prior to.giving it to Keyes is not important to the issue 
here. With the facts available, the Detectives could reason- 
ably infer from appellant's, possessign, of the recently. stolen 
pistol that he had committed the felonies of housebreaking and 
grand larceny. Wright v. United States (supra); Inman v. 
United States (supra). 3. ee ; 

As to appellant’s claim that the Detectives should have ob- 
tained an arrest and/or search warrant, we submit they were 
not required to do so... The question to be determined is not 
whether it would have been reasonable or practicable to ob- 
tain a warrant, but rather whether the search was reasonable 
as incidental to a valid arrest. United States v. Rabinowitz, 
339 U.S. 56 (1950); Harris v. United States, 331 US. 145 
(1947); Mills v. United States, 90 U.S. App. D.C. 365, 196 F. 
2d 600 (1952), cert. denied, 344 US. 826. Assuming that the 
officers had time to procure an arrest or search warrant, we sub- 
mit they were not bound to do so, under the language of the 
Rabinowitz case (supra); at page : 

A rule of thumb requiring that a search warrant al- 
ways be procured whenever practicable may be appeal- 
ing from the vantage point of easy administration. But 
we cannot agree that, this requirement should be crystal- 
lized into a sine qua non to the reasonableness of the 
search. en 

The relevant test is not whether it is reasonable to 
procure a search warrant, but whether the, search was 
reasonable. That criterion in turn depends upon, the 
the facts, and circumstances—the total atmosphere of the 
case. one . 


This Court has recognized that a police officer having prob- 
able cause to arrest’is justified in making'a peaceful entry into 
the house of the person to be arrested without a search war- 
tant. Ellison v. United States, 93 US: App. D.C. 1, 206 F. 2d 
476. (1953). -See:also Smith v: United States, 103 US. App. 
D.C. 48; 254 F. 2d 751 (1958) ; Laney v. United States, 54 App. 
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B.c. 36, 824 #. 34 412 (1923); Martin v. United States, 183 
¥. 2d 436 (4th Cir. 1950). And the fact that the place where 
the arrest is made and the search conducted by the police i is 
& private dwelling place rather than a business premises or 
automobile does not automatically render the search without a 
warrant invalid. Drayton v. United States, 205 F.2d 35 (5th 
Cir. 1953) ; see also: James v. United ‘States, 89 US. App. D.C. 
201, 191 F. 2d 472 (1951) ; Agnello v. United States, 269 US. 
20 (1925); and Nueslein v. District of Columbia, 73 App. D.C. 
85, 115 F. 2d 690 (1940) where this Court ruled that in a felony 
case police may enter a suspect’s home upon probable cause to 
arrest him and then conduct a search incidental to the arrest. 

Once on appellant’s premises, the Detectives had ample cause 
to search the closet and the suitcases, which were in plain view, 
and to seize the proceeds of the housbreakings, found therein. 
X search incidental to a valid arrest is valid, according to a long 
line of cases. These. decisions, hold that only unreasonable 
searches are prohibited by the Fourth Amendment, and that a 
search is always reasonable and may be conducted where there 
is probable cause to believe that & crime is being committed or 
where thé fruits of the critie are present. Marron v. United 
States, 275 U.S. 192 (1922), cited with approval in United 
States v. Rabinowitz (supra): Ellison v. United States, 
(supra) ; Harris v. United States, (supra) holding that fruits 
of crime such as stolen property may be seized during the course 
of a search incident to arrest even though the arresting officers 
did not know such property was present when the search was 
initiated; Fisher v. United States, 92 U.S. App. D.C. 247, 205 
F. 2d 702 (1953), cert. denied, 346 US. 872; Britton v. United 
States, 105 U.S. App. D.C. 46, 263 F. 2d 493 (1959), wherein 
this Court upheld the validity of a search and seizure of a stolen 
watch as being incidental to a valid arrest; United States v. 
Abel, 362 U.S. 217 (1958) in which the Supreme Court ruled 
valid a search by F.B.I. agents of Abel’s hotel room after he had 
been validly arrested for espionage. 

In Smith v. United States (supra) this Court, in an exhaus- 
tive opinion, held that an officer who arrests a person for a 
felony committed in his Presence may search not only the per- 
son bit also the place where he is discovered, and other places 
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in the immediate vicinity which formed part of the scene of 
the crime. Quoting from Agnello v. United States (supra) the 
Court stated: 

The right without a search warrant contemporane- 
ously to search persons lawfully arrested while commit. 
ting crime and to search the place where the arrest is 
made in order to find and seize things connected with, 
the crime as its fruits or as the means by which it was 
committed, as well as weapons and other things to effect 
an escape from custody is not to be doub’ eS 


These decisions clearly justify the arrest of appellant, the 
search of his premises incidental thereto, and the seizure of the 
stolen goods. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of- 
the District Court be affirmed. 
Davin C. ACHESON, 
United States Attorney. 
NarHan J. PAULSON, 
Txomas M. O’MALLEY, 


Wri H. Cours, Jr., 
Assistant United States Attorneys, 


